
July 9, 2003
Barbara Z. Sweeney

NASD

Office of the Corporate Secretary

1735 K Street, NW

Washington, DC 20006-1500

Re:  
NASD Special Notice to Members 03-29:  Certification by Chief Executive Officer and 
Chief Compliance Officer
Dear Ms. Sweeney,

This letter is on behalf of the (Your firm name).  We are a firm of (number) registered representatives located in (number) states.  

As a member of the NASD, our firm appreciates the opportunity to submit comments on the issues raised in the above captioned proposed rule change by the NASD.  NASD efforts to foster greater investor protection are to be commended and such efforts are one of the primary goals of our firm.  The stated goal of the proposal, to provide a strong consultative voice to Chief Compliance Officers in their dealings with other executives, is also laudable.  However, I believe that a new mandate that each CEO & CCO must sign an annual statement attesting to the adequacy of the firm's supervisory procedures will not enhance existing investor protections and will not improve on existing communications between executives and Compliance Officers.  We do not believe that the new certification will enhance existing safeguards in this area.  Instead, we believe that this additional requirement will result in fruitless cost increases for the NASD and for our firm.  It will significantly limit the authority of the Chief Compliance Officer of each firm and significantly reduce the ability of member firms to find and retain qualified Chief Compliance Officers.  Our concerns with the proposal are discussed in more detail below.  

Proposal is Not a Substantive Change

Investor protection is not necessarily fostered by this requirement.  The certification process won’t change the behaviors of those firms that value compliance nor will it change the behavior of those firms that do not.  It is symbolic and cosmetic instead of substantive and accordingly is not of significant value to investor protection.  This proposal would not enhance the compliance and supervisory responsibilities already provided in Rule 3010. The Firm’s responsibility to “reasonably” establish, update and test their supervisory system is clear under 3010. It is also clear that someone must be responsible and that senior management must be involved.  Additionally, case law and prior regulatory enforcement actions provide sufficient notice to firms that compliance must be a priority for senior management at all firms.  

The Chief Compliance Officer

The Chief Compliance Officers of member firms already take their responsibilities seriously.  They understand the importance of compliance for the long-term continuation of their firms and their jobs.  To require an annual certification is demeaning and will likely subject them personally to client litigation claims.  Although the NASD and the courts have held that NASD Conduct Rules do not give rise to a cause of action, NASD Dispute Resolution has consistently permitted claims of failure to supervise under Conduct Rule 3010 and other rules to proceed to hearing, a de facto acceptance by the NASD that such causes of action exist.  Since this proposal will allow claims to be made beyond the lines of supervision, the likely outcome will be that qualified CCO will no longer wish to hold that position and firms will be unable to attract qualified individuals to fill vacancies.  The ability of smaller firms to retain qualified individual will become even more difficult since indemnities from the firm may not be sufficient to cover the CCO’s personal liability.

Monitoring Burden

The proposal does not make clear how NASD will monitor firm responses and what logistical considerations must be made by NASD to support this requirement.  Will these additional efforts be a wise use of regulatory resources?  What does the NASD plan to do in the event that some firms may not be willing to make an unqualified certification?  In other words, some firms recognize that there may be gaps in their compliance program and that they need to take corrective action.  At any given point in time the corrective action in response to gap analysis may not be complete.  In fact the hallmark of industry self regulation and effective compliance programs at member firms is the process of critical internal reviews that lead to structural and procedural improvements within firms.  Firms will be forced to make difficult choices about what the effects of such self-evaluation processes are on the certification standard.  In any event, the NASD should take care to avoid rule making that may burden, or otherwise chill internal assessment processes.  

Analogy to Existing SEC Rules for Financial and Analyst Reports

The proposal cites the recently enacted provisions of the Sarbannes Oxley Act of 2002 as an analogous rule.  Sarbannes Oxley, as a model for this proposal, is a poor guide.  A comparison between the dynamic and evolving process of regulatory compliance and the factual process an auditor undertakes when providing a rear view analysis of financials statements simply does not work.  Responding to the ever-changing market place and uncertain regulatory environment is a complex challenge for all firms.  Nevertheless, all reputable firms are constantly concerned with improving their compliance and risk management processes.  In a word, no Compliance Officer worth his or her salt is ever “satisfied.”  Iterative and incremental improvement in response to known and existing risks is an ongoing process.  Annual certifications simply ignore these facts.

Resource Constraints

All firms make judgments regarding where there compliance resources are most appropriately allocated.  Some firms may spend more on insider trading than some, while others may spend more insulating stock analysts from conflicts of interest and yet others may spend more on protecting client privacy.  Relative to each other there are obvious deficiencies and proficiencies and these differences would be difficult to address because the proposed certification rule presents no standard against which firms must certify themselves.  

Proposal Lacks Specificity

The proposal isn’t sufficiently specific regarding qualifications of those certifying the policies nor is there language regarding duties to be undertaken in the process leading to the certification.  

Rule 3012 Considerations

NASD should also consider this proposal in light of rule 3012 submissions.  If rule 3012 is adopted how do its provisions relate to the certification process contemplated by the goals of 03-29?

Conclusion

For the reasons cited above, I believe that the new mandate that each CEO & CCO must sign an annual statement attesting to the adequacy of the firm's supervisory procedures will not enhance existing investor protection and will not improve on existing communications between executives and compliance officers.  As discussed above, compliance policies are not static at a certain point in time and the certification of compliance policies will not create any meaningful improvements upon existing safeguards.  (Firm Name) urges the NASD to consider the ramifications and costs of this proposal and to reconsider whether this proposed requirement is a useful expenditure of investor protection resources.  

Again, we thank the NASD for the opportunity to comment on these important issues.

Cordially,

Your Name

Your Title

